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talked with several people about it, and from what he had read and heard he 
formed a conclusion at the time as to the guilt of the defendant, and such 
conclusion was still in his mind and it would take evidence to remove it. 
Upon challenge for cause he answered that he could go into the jury box, 
and try this case from the evidence, and that alone, regardless of anything 
he had heard. Held, no error in overruling the challenge. Another juror in 
the same case was said to have made statements to two others, whose affi- 
davits were attached to the motion to excuse said juror, that defendant was 
guilty, and that if he were selected a juror on the case, he would vote guilty. 
The juror in question counter-affidavited in toto. Held, no error in over- 
ruling the motion to excuse the juror. Gregg v. State (1907), — Tex. — , 
100 S. W. Rep. 1 161. 

The rule in Texas is that the juror must have formed such conclusion 
as to the guilt or innocence of the accused as would influence his action in 
finding a verdict. It would seem in all reason that where a juror says on 
examination that he has formed a conclusion which it will take evidence to 
remove he has formed a conclusion which will influence his action in forming 
a verdict. This question of opinion of jurors as affecting their competency 
to serve as a juror, is discussed at length in Michigan Law Review, Vol. 
V, No. 4, at page 1290, and the authorities are therein cited. It will be seen 
that there is a very respectable line of cases holding that a juror who has 
formed an opinion which it will take evidence to remove is incompetent. But 
the competency of a juror is a question for the court, and in the absence of 
any abuse of discretion is not reviewable. Maclin v. State, 44 Ark. 115; 
Williams v. State, 69 Ga. 11 ; Territory v. Evans, 2 Idaho 627 ; State v. Lewis, 
49 La. Ann. 919; Patterson v. State, 48 N. J. L. (19 Vroom.) 381; State v. 
Harris, 36 S. C. 504. 

Justices of the Peace — Jurisdiction — Amount in Controversy. — Notice, 
claiming $99.99, with interest for eight days and costs, held, to be in excess 
of the jurisdiction of the justice of the peace,, under the Const., Art. 2, § 1. 
Evans v. Murphy (1907), — la. — , no N. W. Rep. 1025. 

In the absence of a written agreement conferring it, a justice of the peace 
is without jurisdiction when the amount in controversy exceeds $100. Sec. 
1, Art. 2, of the Const, of Iowa, §4477 Code. The amount in controversy 
here not including the interest and costs, is one cent less than $100, the juris- 
dictional limit. But adding the costs and interest, the amount is over $100. 
The Iowa courts construe the limit to be $100 including the costs and interest. 
The states seem to be almost equally divided on this question. Of twenty- 
seven states examined as to their holding, thirteen support the principal case, 
and fourteen hold contrary. In a few states the question has been held both 
ways. The cases supporting the principal case are : Milburn v. Burton, Fed. 
Cas. No. 9541; Gregg v. Wooden, 7 Ind. 499; Fiddler v. Hall, 59 Ky. (2 
Mete.) 461; Cramer v. McDowell, 6 Colo. 369; Hall v. Haas, 73 Ga. 122. 
(But see Pickett v. Smith, 95 Ga. 757) ; Galley v. Tama County, 40 la. 49. 
(But see Gillette v. Richards, 46 la. 652) ; Ball v. Biggam, 43 Kan. 327 ; 
Plunkett v. Evans, 2 S. D. 434; also 7 S. D. 451; M'Cormack Harvesting 
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Machine Co. v. Merchant, 11 Utah 68; State v. King Co., Superior Court 9 
Wash. 369; Corban v. Bryant, 36 Wis. 605. The cases holding contra are: 
Sherill v. Wilson, 29 Ark. 384; Planters' Bank v. Coulson, 7 Miss. (6 How.) 
395; Bradley v. Kent, 22 Cal. 170; Moore v. Harper, 42 W. Va. 39; Davis 
v. Jones, 109 Ala. 418; Pickett v. Smith, 95 Ga. 757; Nesbitt v. Dickover, 22 
111. Api-. 140; Gillette v. Richards, 46 la. 652; Closen v. Allen, 29 Minn. 86; 
Hedgecock v. Davis, 64 N. C. 650 ; McGary v. Douredore, 6 Phila. 332 ; C7ar£ 
v. Brown, 48 Tex. 212; Wharton v. Thompson, 17 Tenn. (9 Yerg.) 45. 

Master and Servant — Assumption of Risk — Automatic Coupler Act — 
Contributory Negligence. — An Act of March 2d, 1893, Chap. 196, U. S. 
Comp. Stat., p. 3174, provides that all cars on interstate trains shall be 
equipped with automatic couplers, and that if any employe is injured by a 
car not equipped he shall not be deemed to have assumed the risk there- 
by occasioned. Plaintiff's intestate, a yardman of the defendants, was 
instructed to couple a steam shovel car to a caboose. The former was not 
provided with automatic couplers, had no buffers, and was higher and larger 
than the ordinary car. To make the coupling, the deceased was obliged to 
get under the car, and he knew and was so warned by the yard conductor 
that if he raised his head above the level of the platform, failing to make the 
coupling, he would be crushed. He miscalculated the height of the platform 
by an inch or two and was killed. Held, (1) the shovel car was a car within 
the meaning of the statute and (2) the injury was in consequence of the 
risk which under the statute he had not assumed, and therefore it was error 
for the state court, in which the case arose, to hold as a matter of law that 
the deceased was "guilty of contributory negligence,, which would defeat any 
recovery, in lifting his head a little too high after being warned of the danger." 
Justices Brewer, Peckam, McKenna and Day dissented. Schlemmer v. 
Buffalo, Rochester &■ Pittsburg Railway Co. (1907), 27 Sup. Ct. Rep. 407. 

The two opinions in the case, by Mr. Justice Holmes for the court, and 
by Mr. Justice Brewer dissenting, delimit very clearly the principles upon 
which the doctrine of assumption of risk is deemed to rest, namely, implied 
contract and contributory negligence. Labatt, Master and Servant, §§62- 
67, §265, Chap. XVIII ; Leary v. Boston &■ A. R. Co., 139 Mass. 580; Sullivan 
v. India Mfg. Co., 113 Mass. 396; Cooms v. N. Bedford Cordage Co., 102 
Mass. 572; Hayden v. Smithville Mfg. Co., 29 Conn. 548; Ragon v. Toledo, 
A. A. & N. M. Ry. Co., 97 Mich. 265; Smith v. Baker (1891), A. C. 325; 
West v. S. Ry. Co., 85 Fed. 392; Kane v. N. C. Ry. Co., 128 U. S. 91 ; Fleming 
v. St. Paul & D. R. Co., 27 Minn. m. The argument of the court was in 
substance as follows : By virtue of the statute, Schlemmer had not prejudiced 
his rights by remaining in defendant's employ after learning of the unlawful 
coupler, or by going between the rails, as it was necessary to do to make the 
coupling. The fault, if any on his part, was in his subsequent conduct. But, 
"the possibility that a railway employe while attempting to make a coupling 
with a car not equipped with an automatic coupler as required * * * 
might miscalculate the height to which he might safely raise his head, is so 
inevitably and clearly attached to the risk which under §8 of the statute 



